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The Commenters have reviewed the opening comments and address the following three
areas in these reply comments: 1) California@ need for a state comprehensve policy and plan, 2)
The Commission should take the necessary stepsto ensure that the popukbtionsidentified as
vulnerable and at risk, nolonge remain so, and 3) Streamlining and harmonization of state
regulations monitor, streamline hamonize, but do not exempt
l. CALIFORNIAG NEED FOR A STATE COMPREHENSIVE POLICY AND PLAN

A. Broadband asa State Priority

The Cdlifornia Public Utilities Commission (CPUC) identified anumber of bariersand
proposd a number of respongve recommendaions Amongthe recommendaionswas the
suggestion tha broadband deployment be made a satewide priority. The Commenters reiterate
broadband deployment and affordable availability is a statewide priority. Section 709 (b)
establishesthat it is state policy to encouragethe development and the deployment of new
technologies and the equitable provision of services. Senae Bill 1563amongother things
requires the Commission to develop a plan for encouraging the widespread availability and use
of advanced communicationsinfrastructure. Thebasic thrug of policy isclear.

B. The Plan and Policy Should be Comprehensive

The Commenters respectfully encouragethe CPUC to a comprehengve plan. A
comprehengve plan would indudethe consgderation of theimmediate and long-term utility of all
advanced network platforms to further the state's god of ubiquitousand equitable broadband
deployment. The CPUC has beguntha process by identifying all of the current and potential
broadband network platform providers. However, as noted in ourinitial comments, and many
othersCopening comments, some of the platforms are either notyet opaating (Broadband Over
Powerline) or notafeasible option (satellite) in the California market and the barriers of
undeserved communities has not been fully consdered.

A comprehensve plan would establish policy based onthefactud findingsderived from
asurvey and methodobgy tha identified where, to what extent, and to whom broadband has
actudly been deployed and to whom In addition, the methodobgy would be used to gathe
reliable data on actud broadband usage throughoutthe state. The plan would providefor



periodic (annud or biannud) reassessments of the statewide progress regarding deployment and
usage and a published accouning to thelegidature, the govenor and the people of California.

A comprehensve plan would indudea collaborative relationship not only with the
federal govenment and other states, but with the counies, cities and townstha are the
franchising authorities for cable television, and theissuers of right of way and zoning permits for
telecommunications cable and wireless in Califoria. It would recognize theindispensable roles
of providersand innovaors, as well as users, consumers, community-based organizations
schools and libraries, in ensuring equitable timely deployment to and affordable access and usage
of broadband networks and services. It would recognize tha even if thefederal goveanment
should preempt certain aspects of theregulation of broadband and I P enabled networks, the
preemption may beno broader than is necessary and hence the jurisdictionsof this state are
likely to retain aregulatory role. Theplan, in anticipation tha the state® jurisdictionswill retain
aregulatory role, should establish the mechanisms throughwhich and the parameters in which
thejurisdictionswill act.

Findly, a comprehendve plan woud acknowedge anticipae and establish atimeline
for theinduson of broadband accessin the dfinition of basic service. In addition, thepolicy
would encompass a mechanism for revising the state's universal service programs based upon
anticipaed actionsby thefedera govenment and the state with regard to regulation of
broadband and/or IP enabled networks.

C. Broadband Task Force

The Commenters beieve the creation of a Broadband Task Force is an excellent ideafor
a Commission responsble for theregulation of energy and water as well as telecommunications
The Commenters agree with opening comments filed by the Community Technology Foundaion
of Cdifornia (CTFC) and the Disability Rights Advocates (DRA) and othes tha the Task Force
should be comprised of a diverse set of representatives of theundeserved communities. Their
recommendaion and tha of the CPUC follow a similar onetha the Commenters madein ther
Junel10, 2003comments that the Conmission create a Blue-RibbonTask Force, nat to exceed
more thanten individuals, congsting of telecommunicationsindugry representatives,
telecommunicationspolicy experts, educaators, health care representatives, busness owners, and
representatives fromconsumer groups, community-based organizations and community

technology progranms. A representative task force composed of state stakeholders could engage



in asingle-minded focus an ongang dialogueandfact finding tha the CPUC could find
extremely useful. However, for this Task Force to be effective the Commenters agree with DRA
aboutcompensating members or thar organizationsand providing full accessibility and
accommodaionsfor personswith disabilities. Further, theexistence of a Task Force onthe
variousissues surroundng broadband deployment should not providethe occasion for future
CPUCsto ddegae to the Task Force issues tha the CPUC by statute mug resolve. Nor should
the Task Force berequired to expend significant effort merely to seeits proposlsignored by the
CPUC or the state.
. The Commission Should Takethe Necessary Stepsto Ensure that the Populations
Identified asVulnerable and at Risk Do Not Longer Remain So.
Asnoted in our opening comments there is an underserved popuktionin California tha
does not have access to the Internet. Some relevant points are:

1 Research details a persistent ggp in computer ownership, and Internet access especially
amongAfrican Americans Latinos and thedisabled.

1 There exists asignificant disparity among ethnic, racial groups immigrant communities,
disabled and low-income communities with regards to broadband access. Blacks and
Latinos(both immigrant and U.S. bom lag furthest behind in broadband access. Latinos
and African Americanslag furthest behind in broadband access.

1 Broadbandis notavailable to thousandsof rural residents, busnesses and service
organizations

1 Broadbandis not affordable to undeserved popuktionsin California

1 Broadband is not accessible to the disabled community and thelinguistic minority
community in Caifornia

Thelegidature has affirmed the prindple of universal service to undeserved Californians
and provided legisative suppot for the state@ universal service programs. Thedisparities we
have described show tha the state® universal service programs are more important today than
when they were established. The Commenters urgethe CPUC to take the necessary stepsto
enaure tha the popubtionsidentified as vulnerable and at risk, nolonge remain so. There are

five avenues thereport should suppot:

A. The CPUC Must Adopt, Implement and Rely Upon a M ethodology for
Determining Broadband Deployment that |s More Robust and Accurate than
that of the FCC.

The Commenters reiterate that the CPUC should not rely onthe FCC@& zip codedaa
given its publicly admitted inability to accurately reflect broadband deployment in communities



condituting amajor portion of the state. Asa7090f the Public Utilities codemakes clear, itis
the policy for telecommunicationsin California (t]o encourage the development and
deployment of new technologies and the equitable provision of servicesin away which
efficiently meets consumer need and encourages the ubiquitousavailability of a wide choice of
state-of-the-art services.O

The Cdifornialegidature has foreseen and recognized that advanced services mug be
universally available so tha all Californiansand all communities throughoutCalifornia can
bendfit and be part of theinformation econony. In accordance with thelegisature® direction,
the CPUC should take the necessary stepsto enaure tha the popuktionsidentified as vulnerable
and at risk, nolonge remain so. In order to accomplish this policy, the CPUC mug adopt
implement and rely upona methodobgy for deermining broadband deployment tha is more
robug and more accurate than tha of the FCC.

B. The CPUC Must Implement an Ongaing Assessment of Broadband

Deployment and Usage

In its comments, ORA speculates tha there may be many reasonswhy low income
hougholdsand individuds or those with a primary languaye other than English, or those without
sufficient computer skills, mightnot view broadband as a viable service option at present. While
ORAGQ surmises might appear reasonable on the surface, they are, in thefinal andysis, reasons
offered by ORA and not by the affected communities of interest. And, an unexamined reliance
on ORAG proffered rationdes for nonusage by the affected communities of interest might lead
to the potentially patronizing and discriminaory conduson that such communities need notbe
served.

ORA sites no study, no daa, no survey uponwhich it basesits speculations The
Commenters assert tha the more appropriate respon® is tha we do not know what the
respective communities of interest would prefer because the technology mog likely hasnot
been madeavailable to them and no one hasasked them what they would prefer. Low income
and minority consumption of cable television services as well as the consumption of broadband
internet services throughCBOs, libraries and schools refute ORA® reasoning. It is precisaly
because of our current lack of knowledgeaboutthe potential usage preferences of the affected

communities of interest tha the CPUC@ implementation of an ongoing assessment of broadband



deployment and usage throughoutthe state is so important. Such an ongoing assessment isafar
more likely to yield useful information for policy implementation.

C. Review, Refocus, and Strengthen Univer sal Service Programs

Inits universal services proceeding, R.95-01-020and 1.95-01-021, the CPUC established
thecriteriait would use to evaluate whether service e ements should be added or ddeted from
thegroup of basic telecommunicationsservices in order to deerminewhen achangein the
definition of universal service was warranted.> In the proceeding, the CPUC stated: On
evauaing whethe service elements should be added to or ddeted from basic service the

Commissionwill consder thefollowing criteria:

a. theserviceisessentia for participationin sodety;

b. asubgantial mgority, 65%, of residential cusomers sub<ribes to the service. Assessthe
following:

(1) avallability of theservice;
(2)  thedegreeto which the service has been promoted by the carrier;
(3) theleve of cusomer education tha has been provided for the service;

(4) thecommunitiestha are presently being targeted for marketing and use of the
service.

the quditative and quantitative bendfits of adding the service outweigh the cods;

d. availability of theservice, or thenumber of subsribers would notinaease without
intervention. 3

While Commenters question the continued viability of some of the criteriaand would
propo% tha some of them be changead, the advent of broadband and the widespread usage of
dial-up services certainly providethe occasion for a reassessment of the definition of universal
service. Thereassessment isall the more advisable given the scopeof inquiry that thelegidature
mandaed that the CPUC initiate pursuant to SB1563. Moreover, given therequirements of SB

! Rulemaling on the Commission's Own Motion into Universal Seviceand to Comply with
the Mandatesof Assemty Bill 3643; Invegigation on the Commission's Own Motion into
Universal Seviceard to Comply with the Mandatesof Assembly Bill 3643; Decision No.
96-10-066, Rulemaking No. 95-01-020 (Filed Jaruary 24, 1995), Invedigation No. 95-01-
021 (Filed Jaruary 24, 1995), 68 CPUC2d 524 (1996).

2 Rulemaking on the Commission's Own Motion into Universal Sevice and to Comply with
the Mandatesof Assemty Bill 3643; Invegigation on the Commission's Own Motion into
Universal Seviceard to Comply with the Mandatesof Assembly Bill 3643; Decision No.
96-10-066, Rulemaking No. 95-01-020 (Filed Jaruary 24, 1995), Invedigation No. 95-01-
021 (Filed Jaruary 24, 1995), 68 CPUC2d 524 (1996).



1563,the CPUC should not wait for a pditione to initiate theinqury, but should act onitsown.
Such areassessment is a key component of any credible state broadband plan and resulting
policy.

Commenters also recognize tha the CPUC has not asserted jurisdiction over anumber of
thebroadband provides, and tha thefederal government may preempt state regulation of
broadband to some degree. Neverthdess, the CPUC should initiate theinquiry onits own
motion as part of this Report@ actions And, the CPUC should work in concert with the
govanmental entities possessing jurisdiction over the other broadband providersin orde to
establish an appropriately comprehensve inquiry.

We agree with mog filers, such asthe CTFC, MCI, TURN, etc., tha the Commission
should examine and review the current effectiveness of the state@® universal service programs. A
piecemeal review has been proposd throughSB 1276 (Bowen, 20049, with itsreview of the
High-Cog FundB, andthe Supplemental Report of the 2004Budge Act, which requires the
Commission to examinethe effectiveness of the California Teleconnest Fund (CTF). A more
comprehengve review of universal service programs should examine how best to use thefunds
to address the current disparities in broadband availability, affordability, accessibility, and use.

D. DSL and the California Teleconnect Program.

The Commenters suppot the recommendaionson assisting undeserved (lower useO
communities but urgethe Commission to enforce the legid ative postion and Commission®
rulingonDSL as adiscountd digible service and to establish a an outreach program for the
California Teleconnect Program. Libraries and community-based organizationswith community
technology centers should beto become part of the CENIC@ CalREN network, which already
reachesinto all 58 counies. Public networks like CENIC and the Northern Sierra Rural Health
Network (NSRHN) should receive public suppot for the last mile connection.

D. New Technologies Need to be Reviewed in Terms of the State@® Univer sal

Service Principles.

The Commenters agree that VolP and other new technologies should befree from
unnesessary regulation but urgethe Commission to address VolP throughits open proceeding
10402007.The CPUC has soughtto assert jurisdiction over VolP.*> And, it is our undestanding
tha California, alongwith New Y ork, Ohio, and Minnesota are appesling the FCC& Vonage

3 california Joins VolP Requlation Party, Broachand Business Reyort, October 7, 2003, Vol. 13, No. 20.



decision. Given the CPUCQ pubilicly stated concernsregarding the adverse impact of VolP on
universal service fundrevenues, the Commenters are paticularly conaerned aboutwhether VolP
providers will berequired to provide access to the disabled, contribute to the Universal Service
Fund', and provide emergency 911 services. Moreover,

Qw]hile reform of thetelecommunicationsuniversal service policy is clearly warranted,
ignoring theimpact of IP-enabled intermodd compstition is counerprodudive. Inan era
of IP-enabled conveagence, ultimately, proposls and policies tha solely focusonone
technology platform will beless successful. Too often they will serve as an oppotunity
for regulatory arbitrage by firms seeking an advantage throughexemption. The advent of
| P-enabled broadband telecommunications cable, and wireless platforms offering bundied
voice, video, and daa services provides a critical opportunity to harmonize a fundanental
public interest god across platforms.3

For these reasons theimpact of I P enabled neworks and technologies mug bereviewed in
terms of thar impact on theprovision of universal service.

1. STREAMLINING AND HARMONIZATION OF STATE REGULATIONS:
MONITOR, STREAMLINE HARMONIZE, BUT DO NOT EXEMPT

A. Proposed Exemptions From ©851and CEQA

The CPUC proposs tha the state can reduce theregulatory burden on broadband
providers by exempting broadband deployment projects from CPUC approvd either via
legidation or by CPUC ruling. And, by exempting broadband projects that don®require change
in fundiondity of autility® existing infrastructure.

The Commenters reiterate thar question of whethe thereisin fact a need for exemptions
to a851and CEQA if both processes are streamlined and efficiently implemented. An
exemption presuppo®s tha there will never be circumstances in which a certification might not

beprope. Absent amore subgantia record suppoting thecondusontha section 851 and

4 Accading to recer statemerts by VolP could drain California's universal service coff ersof $400
million in 2008 asit grabs 43% of the state's voice business, predctedthe staff of the Cal. PUC. The High
Cost Funds A & B usedto promote servicein high-cost areasthrough subsidiesto SBC, Verizon and 17
small companiesareexpectedto lose 114-253 million. The Universal Lifeline Fund, providing subsidies
to low- income users is projectedto lose $48-$107 million, the Deaf & Disadled Communicaions Fund
$13-$30 million and the California Telecanect Fund for schoal, library and rural medcal ard
community-based organizations $8-$17 million. Cal. Puc Staff Warns Voip Could Take 400m From Cal.
Universal SaviceIn 2008, State Telephone Regulation Regort, July 30, 2004.

® Allen Hammond, Universal Senvice: Pradblems, Sdutions, and Regonsive Pdicies _ Feckeral
Communications Law Journal __ (2005).



CEQA certificationsare in fact nolonge necessary and no longe serve alegitimate regulatory
fundion, streamlining seems the more prudent course.

B. Harmonization of ©53066Cable Franchising and the 47 USC ©653and CFR

76.15001505.

The Commenters remain concerned tha the adopion of the CPUC@ proposil would
result in a piecemeal approach to theresolution of a growing regulatory conflict between thetwo
major broadband competitors and theregulatory environments in which they currently make
thar homes. What is needed is state and federal recognition tha intermodd competition requires
aconsgstently equitable regulatory environment regardless of platform. Andtha congstency
cannotresponsbly be achieved throughregulatory oppotunism or abdication but through
thoughtul, frugd, circumspect regulatory engagement.

The Commenters also are conaerned tha the CPUC@ proposed policy will encourage
electronic redlining. Unde the CPUCG proposil, areas that providers deem to beless lucrative
will not beretrofitted for video at the same time as areas deemed to be more lucrative. Further,
in responge to competitive pressures, the cable opaator and the telephoneentrant may offer
significant discounts and service optionsto desired cugomers. These discounts and optionsare
notlikely to be made available to residents or busnessesin theless desired areas.

Given current federal law, thefranchising authority would be powerless to effectively
chdlengethevideo program packaging and pricing decisionsof the cable opeator andthe
CPUC would not be able to chdlengethe pricing of a nontelecommunications[video] service
supplied by thetelephonecompany. Thenet effect islikely to bethecontinuaion of regulatory
arbitrage and a schizophrenic regulatory pdicy tha encourages service of lucrative areas and
markets to the excluson of othe areas and markets necessary forindusonif thereisto bethe
desired widespread deployment.

While companies should not be discouraged in thear efforts to provide bundked service
offerings the CPUC mug provide congructive encouragement to companies to engagein
equitable deployment of infrastructure and services. Tying regulatory forbearance to equitable
deployment and service commitments may be onestrategy to accomplish these seemingly

conflicting gods.



C. Technology and Marketplace Solutions and Policy.

The CPUC cites technological innovdion as oneof thekey driversfor greater
deployment. Certainly, increases in bandwidth and capecity and corresponding decreases in
equipment cods have made deployment cheaper. Similarly, the convegence of IP, cable,
wireline and wirel ess technologies has created an exploson in broadband options increased
competition and spurred greater deployment at cheaper prices. Neverthdess, al thetechnology
and market innovdionshave yet to solve therural availability and access conundum or assure
tha inne cities andtribd areas, even when passed have access available to them.

It isthearea of policy, workingin concert with firms riding thewave of innovdion and
responding to the demandsof competition tha have successfully pushed deployment into rural
areas and assured access to inne cities throughpublic private patnerships, CBOs, schools,
libraries and rura hedlth providers.

CONCLUSION

The Commenters agan thanksthe Commission for it many efforts on the Report.
Important issues have been raised at the Full Pand Meeting, throughthe opening comments, and
now in the Reply Comments. We respectfully request that the Commission take thetime to
reflect ontheissuesraised at the Full Pand Meeting and in the Comments and revise the Report
before submitting it to thelegidature.
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